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RATE OF INTEREST AFTER MATURITY. 



Where parties to a contract have agreed upon the rate of interest on 
an obligation until maturity, and such conventional rate is lower 
than the legal rate, what rate is to govern after maturity of the debt ? 

The question has never been decided in Virginia, and the cases of 
Cecil v. Hicks, 1 and Evans v. Rice,' do not determine the entire law of 
interest after default. These decisions declare that the agreed rate of 
interest governs after the default, where such agreed rate is above the 
legal rate, but such cases are to be distinguished on principle from the 
case where the agreed rate is below the legal — even supposing the two 
Virginia rulings to be undisputed law. 

In those States where the direct question has received adjudication, 
the overwhelming weight of authority is in favor of allowing the legal 
rate to prevail from breach to payment, when the conventional rate is 
less than the legal rate. 

In Mississippi it is so decided. 3 In this case, the charter of a bank 
allowed the discount of commercial paper at seven per cent. Notes 
were discounted at this rate, and the maker made default at maturity. 
It was held that the bank was entitled to recover interest on the paper 
from maturity until payment at eight per cent., the legal rate. 

The courts of Maryland and Ohio have followed the Mississippi 
rule.* 

So in Wisconsin. 5 Here a depositor had placed money in bank upon 
an agreement to receive three per cent, interest. There were the usual 
rules as to thirty days' notice and the production of the pass-book. In 
an action against the bank for wrongfully withholding the book and 

• 29Gratt. 1. 

= 96Va. 50. 

« Chamblis v. Robertson, 23 Miss. 302. 

« Brown v. Hardeastle, 63 Md. 484 ; Tuffli v. Ins. Co., 2 Desney (Ohio) 221. 

5 Wegner v. Second Ward Savings Sank, 44 N. W. 1096. 
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refusing to pay the money, the depositor was allowed six per cent, inter- 
est (the legal rate) from the time when the bank refused to pay 

Pennsylvania furnishes one of the strongest cases, in Ludwick v. 
Huntzinger. 1 There a bond had been given in part payment for certain 
land. The security was to run from 1830 to 1832, and to bear interest 
at three per cent. Default was made in payment, and it was held that, 
from the breach until the day of payment, interest should be allowed 
at the legal rate of six per cent. 

A like ruling was made in New York. 2 Here a note was made to 
bear interest at six per cent. Upon default in payment, the court 
allowed damages to be assessed at the legal rate of seven per cent, after 
default. 

Starting from Henderson v. Laurens 3 the State of South Carolina 
has a long line of decisions in favor of allowing the legal rate after 
default, where the agreed rate was less than the legal rate. In Hen- 
derson v. Laurens,* a testator left funds to be invested for his grand- 
daughter at five per cent, interest. The trustee, when sued for a re- 
covery of the funds, was forced to pay seven per cent, interest for the 
detention, it being held that the legal rate of interest always runs on a 
contract to pay money after default. 5 

Massachusetts adheres to the opposite rule. 6 Here money in a sav- 
ings bank was claimed by a person on account of a donation mortis 
causa. The bank was requested by the executor to defend the suit, 
the real object of which was to test the validity of delivery of a bank 
book as a gift mortis causa. Four per cent, only, the contract rate, 
was allowed after demand. 

In certain of the inferior courts of New York a similar rule is 
adopted, and the doctrine is laid down that the agreed rate is to govern 
after maturity, even though such rate is less than the legal rate. All 
these decisions are based upon the early case of Miller v. Burroughs.' 
This decision bears marks of hasty consideration, the opinion contain- 
ing but five lines. 

The English rule is in accord with the majority of the American 
cases. Cook v. Fowler," first enunciated the rule. There is some con- 
's W.&S.51. 

» U. 8. Bank v. Cluxptn, 9 Wend. 471. 

3 2 Dess. 170. 

* Supra. 

s Compare Briggs v. Winsmith, 10 So. Car. 133, 30 Am. Rep. 46. 

• Pierce v. Boston etc. pavings Bank, 129 Mass. 425. 
' i Johns. Ch. 436. 

» L. R. 7, H. L. 27. 
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flict in the subsequent decisions, but the recent case of In Re Roberts ' 
forcibly lays down the principle that the legal and usual rate is to 
govern after maturity, though a different rate be agreed upon until 
breach. In this controversy a mortgage had been given, in which the 
mortgagor agreed to pay ten per cent, interest until maturity, but 
nothing was said as to interest from maturity until payment. For 
three years after the maturity of the obligation the interest was paid at 
the agreed rate. The mortgagor subsequently died, and a suit was 
brought against his administrator for the recovery of the money. The 
successful plaintiff was allowed only the legal rate of five per cent, in- 
terest. The court declared the rule broadly that the interest after 
breach is damages, irrespective of the question whether a lower or 
higher rate is agreed upon until maturity. 

The principles of the law of interest seem to sustain the view an- 
nounced in the majority of the cases. 

There are two generally accepted theories as to the status of interest 
after breach of a contract. The first and most generally followed is, 
that interest after breach is allowed as damages for failure to perform 
the contract. The other contention is, that the allowance of interest 
after maturity results from the implied agreement of the parties. Many 
of the courts which uphold the later view declare that the interest is 
damages, but the parties have liquidated the damages by their agree- 
ment. Either of these theories leads to the same conclusion, that the 
legal rate should govern after maturity where an agreed rate less than 
the legal one is fixed until breach, although the conclusions might be 
different if the agreed rate were greater than the legal rate. 

If interest after breach is allowed solely as damages, the law is to 
fix the measure of damages suffered. The measure of damages for the 
detention of money is the value of the use of it. Where the law has 
declared that money is worth a certain per centum in the open market, 
the damages should be assessed at this rate. The law assesses damages 
unless the parties have already liquidated their own claims by contract, 
and in this case the legislature has declared the damages to be the 
legal interest. 

This theory is well sustained outside of Virginia, and is not directly 
repudiated in this State. It is the settled rule of the United States 
courts and many others. 2 

1 14 Ch. Div. 49. 

2 Brewster v. Wakefield, 22 How. 127 ; Bernhisel v. Firman, 22 Wallace, 170 ; McCm- 
mick v. MUM, 43 Fed. 469. Seealso Whaley v. Broadwater (Ga.),2S. E. 749; U.S.Bankv. 
Chapin (N. Y), 9 Wend. 471 ; Mason v. Callender, 2 Minn. 350, 72 Am. Dec. 102; Mens- 
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In Buchanan v. Leeright, 1 it is declared that although interest would 
not be allowed before maturity, in the absence of express contract to 
pay it, yet after breach it would be allowed as damages. In Bethel v. 
Salem Improvement Company, 2 the court says : "In the ordinary case 
of a failure to comply with a contract to pay money at a stipulated 
time .... the measure of damages is the principal sum due 
and legal interest thereon." These decisions seem to warrant the 
inference that the doctrine of Cecil v. Hicks, 3 holding that where a 
greater rate is agreed upon until maturity, such rate will govern until 
payment, should be placed on the ground of an agreement for liquidated 
damages. The case of Cecil v. Hichs, however, declares that interest 
after maturity results from the implied agreement of the parties, and 
as this case is followed in Evans v. Rice,' the settled Virginia rule is 
doubtless that of the minority of the States— certainly where the agreed 
rate is greater than the legal. 

But considering interest as resulting from agreement of the parties, 
as well after breach as before, does not justify the continuance of the 
agreed rate after maturity, where such rate is less than the legal. If 
a contract is made for interest at the lower rate ' ' until paid, ' ' of course 
such express agreement would govern ; but where the entire contract as 
to interest after maturity is implied, there are serious difficulties in 
applying the rule applicable to a greater conventional rate, to the case 
where the conventional rate is less than the legal rate. 

If the parties have agreed upon no rate of interest, the legal rate of 
interest would govern from maturity; and if the parties have exjjressly 
agreed that the obligation shall draw no interest before maturity, in- 
terest will be allowed after breach at the legal rate, even in those juris- 
dictions where interest after breach is computed at an agreed greater 
rate. 5 This seems indisputable, as there can be no implied agreement 
that the money should be retained indefinitely gratis. To infer such 
intention would be doing violence to all ordinary business principles. 

When an agreed rate, less than the legal rate, is fixed until matu- 

selear Glass Co. v. Reid (N. Y.), 5 Cow. 587 ; 16 Am. Eng. Erie. Law, p. 1007 ; Phillips v. 
South Park Commissioners (111.), 10 N. E. 230; Kepelka v. Kepelka Und.) 13 N. E. 695; 
Roberts v. Smith, 64 Tex. 94, 53 Am. Rep. 744 ; Creston v. Chenaull (Ky.), 45 S. W. 664 ; 
Dodge v. Perkins, 19 Pick. (Mass.) 384; Foote v. Blanchard, 6 Allen (Mass.) 221, 83 Am. 
Dec. 624 ; Harris v. StUlwell (Cal.), 40 Pac. 332. 
i x Hen. & M. (Va,.) 211. 

2 93 Va. 354. 

3 29 Gratt. 1. 
* 96 Va. 50. 

s Roberts T. Smith, 64 Tex. 94, 53 Am. Rep. 744. 
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rity, the case is identical with that where all interest is excluded — the 
difference being only in degree. Money has a certain value for uses 
of trade, and the law, after careful investigation, lias declared such 
value to be the legal rate of interest. Certain circumstances may lead 
a lender to allow his money to go out temporarily at a rate less than 
that which money bears in the open market. In such cases, there is 
evidently no contract that the agreed rate shall govern after breach. 
The common acceptation of such agreements would be outraged by 
such construction, and it is this common-sense view which influences 
Judge Moncure in Ceeil v. Hicks. 1 If money is declared to be worth 
six per cent, in the market, and a loan is made at, say, three per cent. , 
it is evident that there are certain considerations as to the time of the 
payment, etc., which influenced the creditor in fixing the lower rate. 
When his contract comes to an end by breach, it would be a violent 
judicial wrong to infer a further contract allowing the defaulting debtor 
to retain the funds at the old rate. Although the contract of the par- 
ties should govern, the court is not empowered to create an agreement 
for them. 

In those cases where the agreed rate is greater than the legal rate, 
there is perhaps ground for the implication of a contract, especially as 
such a construction takes away from the borrower the temptation to 
default, and penalizes him when he does. Where the agreed rate is 
less than the legal, exactly the same reason is potent against the con- 
struction that the lower rate continues after breach. If an agreement 
for a continuation of the lesser rate after maturity were to be implied, 
the debtor would profit by his own wrong, and would be encouraged to 
make default, with the result that he would obtain money at less than 
the legal rate because he defaulted in his obligation ; whereas, had he 
paid the debt, and borrowed other money, he would have had to pay 
the legal interest upon it. 

The inconveniences which would result from such extension of the 
contract in cases where the agreed rate is less than the legal rate, are 
strongly to be urged against such a rule. It is the settled practice of 
dealers in corn, stocks and cotton to lend money ' ' on call ' ' at rates as 
low as one or two per cent. The power of regaining possession of the 
money at will is the inducing motive of these loans. The minority 
view would permit such loans to be secured to an enormous extent 
with the intent of making default, and would compel the lender to 
accept the agreed rate after default, although the borrower had 

1 Supra. 
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actually re-loaned the money at the legal rate. In such case, to imply 
a contract that the agreed rate is to continue after default, is contrary 
to common sense, and to all legal analogies. 

There is, then, no principle to be drawn from cases like Cecil v. 
Hicks and Rice v. Evans 1 — in both of which the conventional rate was 
greater than the legal — which can properly govern the case where the 
conventional rate is less than the legal. 

It would seem, therefore, that, whatever may be the law as to the 
rate of interest after breach where a greater rate is agreed upon until 
maturity, the legal rate should govern if the agreed rate is less than 
the legal. 

The law as to the rate after breach where the agreed rate is greater 
than the legal rate, is unsettled outside of Virginia. In favor of allow- 
ing a continuance of the greater rate, in each case, are the courts of 
Massachusetts, Nevada, Mississippi, Missouri, Nebraska, North 
Carolina, Indiana, Illinois, Louisiana and Florida. 2 

On the other side are the Federal courts, and those of Alabama, 
Arkansas, California, Kansas, Kentucky, Maine, Minnesota, New 
York, Rhode Island, Pennsylvania and South Carolina.' 

Chas. M. Bryan. 

University of Virginia. 

1 Both supra. 

* Bannon v.Hussel, 112 Mass. 63; Cox v. Smith, INev. 117; .Headers v. Gray, 60 Miss. 
400, 45 Am. Rep. 414 ; Macon County v. Rodgers, 84 Mo. 66; Kellog v. Lavender, 15 Neb. 
256 ; Wadesboro Cotton Mills Co. V. Burns, 114 N. C. 353 ; Bums v. Anderson, 68 Ind. 310, 
34 Am. Rep. 250 ; Ohio v. Frank, 103, U. S. 697 ; Phinney v. Baldwin, 16 III. 108, 61 Am. 
Dec. 62; Williams v. Ventress, 14 La. Ann. 267 ; Jefferson Co. v. Lewis, 20 Fla. 440. 

3 Brewster v. Wakefield, 22 Howard, 127; Ellis v. Bibb (Ala.), 2 Stew. 63; Newton v. 
Kennedy, 31 Ark. 626, 25 Am. Rep. 592; Malone v. Roy (Cal.), 40 Pac. 1040; Searle v. 
Adams, 3 Kans. 515, 89 Am. Dec. 598 ; Rushing v. Sebree (Ky.), 12 Bash. 121 ; Paine v. 
Caswell, 68 Me. 80, 28 Am. Rep. 21; Bennel v. Bales, 94 N. Y. 354; Ferris v. Hurd, 135 
N. Y. 354 ; Pearce v. Hennesy, 10 R. 1. 223 ; Ludwick v. Huntzinger, 5 W. & S. Pa. 51. 



